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DATE: September 4, 2018

I. Closed Session

1. 5:00 p.m. - Convene in Open Session for the purpose of closing the meeting for an Executive 

Session pursuant to Section 3-305(b) (7) and (8) of the General Provisions Article of the 

Annotated Code of Maryland to confer with legal counsel regarding the terms of a development 

agreement between the City, the Cumberland Economic Development Corporation, and 

Cumberland Gateway Real Estate, LLC, and to obtain legal advice regarding matters related to 

the CSX bridges and to consult with staff regarding the CSX matters

Mayor Grim convened the public meeting.  Motion to move into closed session was made 

by Frazier, seconded by Cioni, and was passed on a vote of 5-0.

2. Executive Session

II. Open Session

1. 6:15 p.m. - Reconvene into Open Session

III. Pledge of Allegiance

IV. Roll Call

PRESENT: Brian K. Grim, President; Council Members David Caporale, Richard J. 

Cioni, Eugene T. Frazier

ABSENT: Councilman Seth Bernard

ALSO PRESENT: Jeffrey D. Rhodes, City Administrator; Michael S. Cohen, City 

Solicitor; Marjorie Woodring, City Clerk



V. Statement of Closed Meeting

1. Summary Statement of Closed Meeting(s)

Mayor Grim announced that a Closed Session had been held on Tuesday, September 4, 
2018 at 5:00 p.m. and read into the record a summary of that session, which is attached 
hereto and made a part of these minutes as required under Section 3-306(c)(2) of the 
General Provisions Article of the Annotated Code of Maryland.

VI. Certificates and Awards

1. Presentation of City Star Award to Guy Bentham for helping his neighbors and tirelessly 
working to make Lower Gephart Drive a better place to live 

Mayor Grim presented the City Star to Mr. Guy Bentham and thanked him for going 
above and beyond to help his neighbors and make the city a better place to live.

VII. Approval of Minutes

1. Approval of the Regular Session Minutes of June 19, 2018

Motion to approve the minutes was made by Caporale, seconded by Cioni, and was passed 
on a vote of 5-0.

VIII. Approval of Minutes

1. Approval of the Closed Session Minutes of May 15 and June 5, 2018

Motion to approve the minutes was made by Caporale, seconded by Cioni, and was passed 
on a vote of 5-0.

IX. New Business

(A) Orders (Consent Agenda)

Mr. Rhodes reviewed each item on the Consent Agenda and Mayor Grim called for 
questions or comments.  Motion to approve Consent Agenda Items 1 - 4 was made by 
Caporale, seconded by Frazier, and was passed on a vote of 4-0.

1. Order accepting the sole source proposal from Gwin, Dobson & Foreman to 
provide engineering services for the design, permitting, and bid phase portions of  the 
"Smouse's Mill Pumping Station Upgrades" project, in the lump sum not-to-exceed fee of 
$30,000

ORDER NO. 26,347

2.



Order declaring City-owned property at 12-14 Marion Street (Tax ID No. 35-001794) as 
surplus property with the intent to convey the property to 5 National Highway, LLC in 
exchange for that entity's demolition of the improvements on the property at its expense 

ORDER NO. 26,348

3. Order authorizing the execution of a Release, Waiver of Liability and Agreement to 
Indemnify by 5 National Highway, LLC and the M&CC to enable 5NH to demolish 
property at 12-14 Marion St. before taking title to that property

ORDER NO. 26,349

4. Order allowing for a Special Taxing District tax exemption for the 2018/2019 tax year for 
33 N. Centre St. in the amount of $625.39

ORDER NO. 26,350

(B) Letters, Petitions

1. Letter from Sean and Kristie Thomas, Co-Chairs of the 69th Annual Halloween Parade, 
requesting permission on behalf of the South Cumberland Business & Civic Association, 
Inc. to hold this year's parade on Wednesday, October 24, 2018 beginning at 7:00 p.m.

The Mayor and Council provided consensus to approve the request. 

X. Public Comments

Mayor Grim asked that individuals who were signed up to comment specifically on the 
CSX bridges to please hold their comments until the September 18th Public Meeting that 
will be held to address that issue alone.  Details of the meeting time and place will be 
provided at a later date, but a location will be found to accommodate everyone.

Nick Gelles, Pear Street, asked whether the City had come with us a solution regarding the 
safety concerns he has previously spoken about regarding the Pearl Street and Pine 
Avenue intersection.  Mr. Rhodes replied that this issue has been forwarded to the Traffic 
Group for a recommendation, but he has not yet received feedback from them on the 
issue.  He added that they had been given another suggestion based on some of the 
comments that had been received and he would follow up with him.  Mr. Gelles advised 
that the school bus sign on Pine Avenue had been knocked down and requested that it be 
replaced.

Terry Murphy, 706 Washington Street, discussed concerns regarding the closure of the 
Washington Street Bridge.  She stated that the residents feel like their concerns are not 
being heard and that opening the bridge was not the primary goal of the City.  She asked 
that citizens also be allowed to be at the negotiating table.  Mayor Grim stated that the 
City has been meeting with CSX regarding these issues for years and has been committed 
to 3 vehicular bridges on the West Side through all discussions.  



Carter Wagner, 17 Prospect Square, stated that he was not able to attend the September 
18th meeting and will not be able to come to the September 18th meeting, and wanted to 
discussed his opinion that it is critical to keep vehicular traffic on all West Side bridges.

Amy Reynolds Davis, 8 N. Johnson Street, asked if there was an safety plan in effect for 
emergency vehicles to get to people, considering the state of the West Side.  The Mayor 
replied that emergency plans were in place and the Chief of Police and the Fire 
Chief could reaffirm that.

Russell Shorto, 406 Washington Street, thanked Council for scheduling the special 
meeting regarding the bridge issues and asked whether any unilateral decision could be 
made during the private meeting with CSX on the 11th that would pre-empt public 
discussion on the 18th.  The Mayor advised that no formal action could be taken outside of 
the public forum.  Mr. Shorto further advised that the bridge area was becoming unsightly 
with barriers, sand bags busted open, and crooked signs and requested that the City tidy up 
the area.  Mr. Rhodes advised that it would be taken care of.

All public comments are limited to 5 minutes per person

XI. Adjournment

With no further business at hand, the meeting adjourned at 6:54 p.m.

Minutes approved on December 4, 2018

Brian K. Grim, Mayor

ATTEST:  Marjorie A. Woodring, City Clerk



Regular Council Agenda

September 4, 2018

Description

5:00 p.m. - Convene in Open Session for the purpose of closing the meeting for an Executive 

Session pursuant to Section 3-305(b) (7) and (8) of the General Provisions Article of the 

Annotated Code of Maryland to confer with legal counsel regarding the terms of a development 

agreement between the City, the Cumberland Economic Development Corporation, and 

Cumberland Gateway Real Estate, LLC, and to obtain legal advice regarding matters related to 

the CSX bridges and to consult with staff regarding the CSX matters

Approval, Acceptance / Recommendation

Budgeted 

1st Reading 

2nd Reading 

3rd Reading 

Value of Award (if applicable)

Source of Funding (if applicable)



Regular Council Agenda

September 4, 2018

Description

Executive Session

Approval, Acceptance / Recommendation

Budgeted 

1st Reading 

2nd Reading 

3rd Reading 

Value of Award (if applicable)

Source of Funding (if applicable)



Regular Council Agenda

September 4, 2018

Description

6:15 p.m. - Reconvene into Open Session

Approval, Acceptance / Recommendation

Budgeted 

1st Reading 

2nd Reading 

3rd Reading 

Value of Award (if applicable)

Source of Funding (if applicable)



Regular Council Agenda

September 4, 2018

Description

Summary Statement of Closed Meeting(s)

Approval, Acceptance / Recommendation

Budgeted 

1st Reading 

2nd Reading 

3rd Reading 

Value of Award (if applicable)

Source of Funding (if applicable)





Regular Council Agenda

September 4, 2018

Description

Presentation of City Star Award to Guy Bentham for helping his neighbors and tirelessly 

working to make Lower Gephart Drive a better place to live 

Approval, Acceptance / Recommendation

Budgeted 

1st Reading 

2nd Reading 

3rd Reading 

Value of Award (if applicable)

Source of Funding (if applicable)

















Regular Council Agenda

September 4, 2018

Description

Approval of the Regular Session Minutes of June 19, 2018

Approval, Acceptance / Recommendation

Budgeted 

1st Reading 

2nd Reading 

3rd Reading 

Value of Award (if applicable)

Source of Funding (if applicable)







Regular Council Agenda

September 4, 2018

Description

Approval of the Closed Session Minutes of May 15 and June 5, 2018

Approval, Acceptance / Recommendation

Budgeted 

1st Reading 

2nd Reading 

3rd Reading 

Value of Award (if applicable)

Source of Funding (if applicable)



Regular Council Agenda

September 4, 2018

Description

Approval, Acceptance / Recommendation

Budgeted 

1st Reading 

2nd Reading 

3rd Reading 

Value of Award (if applicable)

Source of Funding (if applicable)



- Order - 
of the 

Mayor and City Council of Cumberland 
MARYLAND 

 

 

ORDER NO.  ____________                    DATE:    September 4, 2018 
 

ORDERED, By the Mayor and City Council of Cumberland, Maryland 

 

THAT, the sole source proposal from Gwin, Dobson & Foreman, 3121 Fairway 

Drive, Altoona, PA 16602, to provide engineering services for the design, permitting, and 

bid phase portions of the Smouse’s Mill Pumping Station Upgrades Project (29-18-W) 

for a lump sum fee not to exceed Thirty Thousand Dollars and No Cents ($30,000.00) be 

and is hereby accepted. 

 

 

 

 

 

      ____________________________________ 

      Brian K. Grim, Mayor 

 

 

 

 
Funding:  002.299X.63000 
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Regular Council Agenda

September 4, 2018

Description

Order accepting the sole source proposal from Gwin, Dobson & Foreman to 
provide engineering services for the design, permitting, and bid phase portions of  the 
"Smouse's Mill Pumping Station Upgrades" project, in the lump sum not-to-exceed fee of 
$30,000

Approval, Acceptance / Recommendation

It is the Engineering Department's recommendation to award the sole source design to Gwin, 
Dobson & Foreman (GDF) for the design work for the Smouse's Mill Pumping Station 
Upgrades. GDF is familiar with the project due to the assessment that was recently completed.  
This proposal will include the design work, assembling of bid documents and GDF being 
available to answer question during the procurement period.  The proposal price from GDF for 
the design/bid phase work is a lump sum cost of $30,000.00.

 Budgeted 

1st Reading 

2nd Reading 

3rd Reading 

Value of Award (if applicable)

$30,000.00

Source of Funding (if applicable)

002.299X.63000



- Order - 
of the 

Mayor and City Council of Cumberland 
MARYLAND 

 

 

ORDER NO.  ____________                    DATE:       September 4, 2018__ 
 

ORDERED, By the Mayor and City Council of Cumberland, Maryland 

THAT, the following Residential Exemption from the Special Taxing District 

Levy for the 2018-2019 tax years be and is hereby granted: 

 

Property  / Owner Tax Year / Account No. Total 

Tax Due 

Exemption 

Amt. 

33 N. Centre St. – Sasaki/Gusella 2018-2019    Tax No. 14002847 $322.17 $625.39 

 

BE IT FURTHER ORDERED, that this exemption is hereby granted pursuant to 

the provisions of Section 235 of the City Charter. 

 

 

       ____________________________________ 

      Brian K. Grim, Mayor 





Regular Council Agenda

September 4, 2018

Description

Order allowing for a Special Taxing District tax exemption for the 2018/2019 tax year for 33 
N. Centre St. in the amount of $625.39

Approval, Acceptance / Recommendation

Budgeted 

1st Reading 

2nd Reading 

3rd Reading 

Value of Award (if applicable)

Source of Funding (if applicable)





RELEASE, WAIVER OF LIABILITY  

AND AGREEMENT TO INDEMNIFY 
 
 THIS RELEASE, WAIVER OF LIABILITY AND AGREEMENT TO 

INDEMNIFY (“Agreement”) is made this 4th day of September, 2018 by 5 National 
Highway, LLC (“5NH”) and Mayor and City Council of Cumberland (the “City”). 
 
 WHEREAS, 5 NH owns and is developing the real property and improvements 
thereon located at 491-493 Baltimore Avenue, Cumberland, MD 21502 (“Baltimore”);  
 
 WHEREAS, where the City owns the real property and improvements thereon 
adjacent thereto as 12-14 Marion Street, Cumberland, MD 21502 (“Marion”); 
 
 WHEREAS, the City intends to proceed with the introduction of an order 
declaring Marion surplus and the introduction of an ordinance approving its conveyance 
to 5NH; 
 
 WHEREAS, 5NH acquired Baltimore with the intention of developing that 
property into a restaurant; 
 
 WHEREAS, Baltimore and Marion are blighted properties; 
 
 WHEREAS, in order to develop the properties, the improvements thereon will 
need to be demolished; 
 
 WHEREAS, in exchange for 5NH demolishing the improvements on Marion, 
City staff agreed to recommend that the Mayor and City Council convey that property to 
5NH; 
 
 WHEREAS, 5NH wishes to proceed with the demolition as soon as possible, 
before Marion is conveyed to it, in order to take advantage of beneficial pricing offered 
by its contractor; and 
 
 WHEREAS, the City is willing to allow 5NH to proceed with the demolition of 
the improvements on Marion before it takes title to that property subject to the hereinafter 
set forth terms and conditions.   
 

NOW, THEREFORE, in consideration of the mutual covenants and agreements 
hereinafter contained, the City and the County agree with the other, as follows: 

 
1. Recitals.  The recitals set forth above are not merely prefatory.  They are 

incorporated by reference herein, forming a part of this Agreement. 

 

2. Permitted Entry.  The City hereby grants 5NH, its agents, employees, 
representatives and contractors the right to enter upon Marion for the purpose of 
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demolishing the improvements thereon and conducting activities in furtherance of and 
ancillary to said demolition. 

 

3.  Release.  5NH, for itself, its successors and assigns, hereby releases, 
waives, discharges, and covenants not to sue the City, its agents, employees, officers, 
officials, representatives, independent contractors and subcontractors (collectively, the 
“Releasees”) with respect to liability of any kind or nature arising out of, as an incident to 
or as a result of the performance of the activities listed in Section 2 of this Agreement.  
5NH, for itself, its successors and assigns, further covenants and agrees not to institute, 
make or pursue any claims, actions, suits, procedures, costs, fines, expenses, damages or 
liabilities of any kind against the Releasees which may arise out of, as an incident or a 
result of the performance of the activities listed in Section 2 of this Agreement. 

 
4. Indemnification.  5NH, for itself, its successors and assigns, agrees to 

defend, indemnify and hold the Releasees harmless from any and all claims, actions, 
suits, procedures, costs, fines expenses, damages and liabilities, including, but not limited 
to, attorneys’ fees, court costs and litigation expenses arising out of, as an incident to or 
as a result of the performance of the activities listed in Section 2 of this Agreement.   

 
5. Insurance.  Throughout the term of this Agreement, 5NH or its 

demolition contractor shall, at their expense, maintain (i) comprehensive general public 
liability insurance covering personal injury and property damage in the amount of One 
Million Dollars ($1,000,000.00) per occurrence and Two Million Dollars ($2,000,000.00) 
in the aggregate, and (ii) workers’ compensation insurance in no less than the statutorily 
required minimum amounts.  They shall furnish the City with copies of the declaration 
pages for the polices and certificates of insurance prior to the commencement of any 
demolition work on the Marion property.  Each policy shall provide that it shall not be 
subject to cancellation, material change, or non-renewal without at least fifteen (15) days’ 
prior written notice to the City.  All applicable insurance policies shall name “Mayor and 
City Council of Cumberland” as an additional insured. 

 

6. Miscellaneous. 

 
6.1. Interpretation.  The parties intend that the rights granted to 5NH 

under Section 2 of this Agreement shall not result in any prejudice or harm to or 
liabilities for the City. This Agreement shall be interpreted as broadly as is permitted by 
applicable law in order to effect this intent.  

 
6.2. Remedies for Breach of Agreement.  Notwithstanding any 

provisions in this Agreement to the contrary, the parties hereto reserve the right to seek 
any remedies available in equity or law upon a breach of the terms of this Agreement.  In 
the event of a breach of the terms of this Agreement, the breaching party shall pay the 
reasonable attorney’s fees, court costs and other expenses incurred by the non-breaching 
party as a result of the breach. 
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6.3. Severability.  If any provision of this Agreement or the application 
thereof to any party or circumstance is held invalid or unenforceable, the remainder of 
this Agreement and the application of such provision to other parties or circumstances 
will not be affected thereby, and to this end, the provisions of this Agreement are 
declared severable.  

 
6.4. Captions.  The captions and titles to the paragraphs, sections and 

subsections of this Agreement are for convenience purposes only and are not in aid of the 
interpretation of this Agreement, and to this end, shall not limit, restrict or expand the 
provisions hereof. 

 
6.5. Binding Effect.  This Agreement shall be binding upon and inure 

to the benefit of the parties hereto, and their respective successors and assigns. 
 
6.6. Governing Law; Jurisdiction; Venue.  This Agreement shall be 

governed by, construed and enforced in accordance with the laws of the State of 
Maryland.  It shall be enforceable with an action commenced in the Circuit Court for 
Allegany County, Maryland or the District Court of Maryland for Allegany County, and 
the parties hereto agree to be subject to the jurisdiction of such Courts and further waive 
any claim that any action or proceeding arising out of or relating to this Agreement and 
commenced in such courts in commenced in an inconvenient forum or one that lacks 
proper venue.  This provision shall be construed to proscribe any action or remedy being 
brought or asserted by either party in any other forum located in any other jurisdiction 
unless the Circuit Court of Allegany County, Maryland or the District Court of Maryland 
for Allegany County determine that the action must be transferred to another jurisdiction. 

 
6.7. Definitions.  Whenever used in this Agreement, the singular shall 

include the plural; any gender shall include the other gender, and vice-versa. 
 
6.8. Entire Agreement.  This Agreement contains the final and entire 

agreement between the parties hereto with reference to the provisions hereof, and neither 
they nor their agents shall be bound by any terms, conditions or representations not 
contained herein. This provision shall not be read to limit the terms of Section 6.1 
hereinbefore in any way. 

 
6.9. Jury Trial.  The parties waive their right to a jury trial in a 

proceeding brought by any party based upon or arising out of or as an incident to this 
Agreement. 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement the 
day and year first above written, it being their intention that it constitute an instrument 
under seal.  In signing below, the signatories hereto certify under the penalties of perjury 
that they are duly authorized to execute this Agreement on behalf of the entity each of 
them signs for. 

 
 

WITNESS/ATTEST: 

      MAYOR AND CITY COUNCIL  

      OF CUMBERLAND 

 
____________________________  By:__________________________(SEAL) 
Marjorie A. Woodring,      Brian K. Grim, Mayor 
City Clerk   

 
 

      5 NATIONAL HIGHWAY, LLC 

 
____________________________  By:__________________________(SEAL)  
         
      ____________________________________ 
      printed name and title of signatory 
 
 
 
 
 
….\City of Cumberland\5 National Highway - Release, Waiver and Indemnification.v1 



Regular Council Agenda

September 4, 2018

Description

Order authorizing the execution of a Release, Waiver of Liability and Agreement to Indemnify 

by 5 National Highway, LLC and the M&CC to enable 5NH to demolish property at 12-14 

Marion St. before taking title to that property

Approval, Acceptance / Recommendation

Budgeted 

1st Reading 

2nd Reading 

3rd Reading 

Value of Award (if applicable)

Source of Funding (if applicable)



- Order - 
of the 

Mayor and City Council of Cumberland 
MARYLAND 

 

 

ORDER NO.  ____________                    DATE:     _September 4, 2018____ 
 

ORDERED, By the Mayor and City Council of Cumberland, Maryland: 

WHEREAS,   the Mayor and City Council is the record owner of a certain parcel of 

property known as 12-14 Marion Street in the City of Cumberland; and 

 

WHEREAS, said property has been determined to be surplus property by the Mayor and 

City Council; 

 

IT IS THEREFORE ORDERED BY THE MAYOR AND CITY COUNCIL OF 

CUMBERLAND, THAT: 

 

1. The following described property be and is hereby declared to be surplus property 

by the Mayor and City Council for future disposition, in accordance with the 

provisions of Section 1 of the Charter of the City of Cumberland, it being the 

intention of the Mayor and City Council to convey the property to 5 National 

Highway, LLC in exchange for that entity’s demolition of the improvements on the 

property at its expense : 

 

12-14 Marion Street.  Tax ID No. 35-001794.  Deed Reference:  Book 2373, Page 334 of 

the Allegany County Land Records 

  

 

       ____________________________________ 

      Brian K. Grim, Mayor 
 

 

 

 

 



Regular Council Agenda

September 4, 2018

Description

Order declaring City-owned property at 12-14 Marion Street (Tax ID No. 35-001794) as 

surplus property with the intent to convey the property to 5 National Highway, LLC in 

exchange for that entity's demolition of the improvements on the property at its expense 

Approval, Acceptance / Recommendation

Budgeted 

1st Reading 

2nd Reading 

3rd Reading 

Value of Award (if applicable)

Source of Funding (if applicable)





Regular Council Agenda

September 4, 2018

Description

Letter from Sean and Kristie Thomas, Co-Chairs of the 69th Annual Halloween Parade, 

requesting permission on behalf of the South Cumberland Business & Civic Association, Inc. 

to hold this year's parade on Wednesday, October 24, 2018 beginning at 7:00 p.m.

Approval, Acceptance / Recommendation

Budgeted 

1st Reading 

2nd Reading 

3rd Reading 

Value of Award (if applicable)

Source of Funding (if applicable)


